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SUPREME COURT OF THE STATE OF NEW YORK |

COUNTY OF NASSAU

NYMP ACQUISITION, LLC, AS ACQUIRER OF Index No.
SUBSTANTIALLY ALL CF THE ASSETS OF £02220-12
NEW YORX MERCHANTS PROTECTIVE CO., INC.,
Plaintiff,
- against -
22 UNION SQUARE WEST, INC., D/B/A UNICON
SQOUARE WINE & SPIRIT AND UNION SQUARE
WINES & SPIRITS, AND XYZ CORP." THE NAME
OF gATD DEFENDANT BEING FICTITIOUS AND
UNKNOWN TO PLAINTIFF, PERSON INTENDED
BEING AS DESCRIRBED HEREIN,

Defendants.

g0 Merrick Avenue
Fast Meadow, NY 11554
July 15, 2013

10:10 a.m.

EYAMINATION BEFCRE TRIAL CF JOHN HOPXINS, witness
herein, held at the above mentioned time and place, taken

before Liynn Luckman, a Nota;y,Public and Shorthand

~r

Reporter within and for the State of New York.
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STIPULATIONS

1T IS HEREBY STIPULATED by and between the
attorneys for the respective parties hereto that:

211 rights provided by the CPLR and Part 221 of
the Uniform Rules for the Conduct of Depositions,
including the right to object to any guestion, except as
to form, or tc move to strike any testimony at this
examination is reserved; and in addition, the failure to
obdect to any guestion or to move TO strike any testimony
st this examination shall not be a bar oY waiver to make
such motion at, and 1is reserved to, the trial of this
action.

This deposition may be sworn to by the witness
being examined before a Notary Public other than the
Notary Public before whom +his examination was begun, but
the failure to do so or to return the original of this
deposition to counsel shall not.be deemed a waiver of the
righte provided by Rule 3116 of the CPLR and shall be
controlled thereby.

The filing of the original of this deposition 1is
waived.

TT I8 FURTHER STIPULATED that a COpY of this
examination shall be furnished to the attorney for the

wirness being examined without charge.
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APPEARALNCES:

CERTILMAN, BALIN, ADLER & HYMAN, LLFP

IRA

rrtorneys for Plaintiff
S0 Merrick Avenue

th flocor

East Meadow, NY 11554

BY: ANTHONY CUMMINGS, ESQ.

LEVINE, ESQ.

Attorney for Dfendants

23 UNION SQUARE WEST, INC., D/B/A UNION
SQUARE WINE & SPIRIT AND UNION SQUARE
WINES & SPIRITS

320 Northern Boulevard

Suite 14

Great Neck, NY 11021

BY: IRZA LEVINE, ESQ.
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JOHN HOPKINS

TOHEHN HOPZKINS, the witness herein,
after having been first duly sworn by a
Notary Public of the State of New York, was
examined and testified as follows:
EXAMINATION BY
MR, LEVINE:

o Please state your full name
for the record.

A John Hopkins.

Q Please state your present
address for the record.

A 242z Forest Avenusg, Glén Ridge,
New Jersey 07028.

Q Mr. Hopkins, my name is Ira
Levine, and I represent 33 Union Sguare West,
Inc. I'm geing to refer to them as "Union
Square West."

" I'm going to ask you & series

of guestions this morning, and there are a
couple of ground rules. YoOu need to give
verbal answers to the questions. The court
reporter cannot take down a nod or & shrug of
the shoulders or a wink. Do you understand

that?
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JOHN HOPKINS

A Yeg, I do.

Q When I ask you & guestion, 1f
vou don't understand that gquestion, please
let me know and I will try to rephrase It.
Do you understand that as well?

A Yes, I do.

Q Have you ever been examined
before at a deposition?

I have.

I believe once or twice. .
O Wwhat kind of case was it? You

don't have to tell me anything Zigﬁw—WMa\\&ﬁiw/%égﬁ ,,,,,, S
| <At N

B Tt was merker specialities, 1 : e
M epse i

gﬁau_m‘\ A-

A
o How many times?
iy

was a commercial-type case.

o] I+ was a commercial case?
A Yes.
Q Are you employed by NYMP on

any basis?

A I am employed by the parent
company of NYMP.

Q What igs the name of the parent
company ©0f NYMP?

A Profescsional Security
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Technologies.
Q Where ig that company located?
piy Nutley, New Jersey.
Q Nutliey?
A Yes.
Q Wwhat kind of business does

professional Security Technologies engage in?

A They are in the security
pusiness, both monitoring and systems
integration.

o So, you install security
aystems, correct?

2N Cérrect.

o vou alsc monitor and you have (-

K ~ .
oo

A We contract out the central n
ﬂ" 4
station. s ‘
e b
Q What is the relationship S

wetween Professional Security Technologies
and NYMP?

A Richard Rockwell i1s the owner
of NYMP; he is also the owner of Professional
security Technologies.

Q Are you an officer --
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AN Yeg, 1 am.

) -~ of NYMPE?

A Yes, I am.

Q What position do you hold at
NYMP?

A Chief Executive Officer.

Q What position did you hold at

professional Security Technologies?
A Chief Executive Officer.
Q Are you familiar with a

company known by the name of New York

Merchants Protective Co., Inc.?

A veg, I.am.

QO what type of business is New
vork Merchants Protective Cc., Inc., what do

they engage in?

iy They engage in monitoring
systems, monitoring as well as the
installation of eguipment.

o Did there come a time when
NYMP purchased the assetls of New York
Merchants?

iy ves. NYMP Acguisition Corp.

purchased certain assets of New York

Page




JOHN HOPKINS

17

18

19

20

21

22

23

25b

Page
" JOEN HOPKINS

Merchants.
Q when did that take place?
A February of 2012.
Q Was that acguisition

memorialized in writing?

A There is an Asset Purchase
Agreement.

Q Who are the parties to the
Asset Purchase Agreement?

2 The parties are -- the

wusiness was under receivership, and the

receivers were charged with selling the

assetsg, »f which we acguired.

Q What type of assets did you
acguire?

A We acguired accounts,
monitoring accounts; we acquire intangible
assets, and certain tanglible assets, like
furniture and vehicles.

Q Were there any assets that
were excluded from the purchase?

A For this business? I don't
recall. But, the Asset Purchase Agreement

wourd be definitive.
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JOHN HOPKINS

MR. LEVINE: I'm going to
renew my call for the
production of the Asset
Ppurchase Agreement.
T assume that vou will take
that under advisement?
MR. CUMMINGS: Yes. We
will take it under advisement.
EXAMINATION RESUMED BY
MR . LEVINE:
Q Did vou review any documents

in preparation for this deposition today?

A T did review documents.

o What documents did you
review?

A T reviewed the court filings.

o What did you review in

connection with the court filings?

A T reviewed the filings and the
attachments.

Q what else did you review, if
anything?

A That is pretty much it. That

summarized our position.
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I see that vyou have documents

in front of you today.

A

Q
consist of?
A

the contract.

Yes.

what dc those documents

specifically, I am looking at

0 anything else?
A These are the court f£ilings
and the attachments. (Indicating). I &also

have the instructions on how to do deposition

preparation.

MR. LEVINE: Why don't vyocu

produce this document?

MR. CUMMINGS: This is

attorney/client communications,

and it's privileged.

MR. LEVINE: OCkay.

EXAMINATION RESUMED BY

MR. LEVINE:

Q

So, your attorney produced or

prepared a document for you tO review in

connection with this deposition, is that

correct?
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JOHN HOPKINS
Correct.

What is the title of that

"Deposition Preparation.”

MR. LEVINE: I would like
to have this document marked.
vou can hold on to it, but I
will zsk vou to bring it to the
court on Wednesday.

MR . CUMMINGS: Sure.

ME. LEVINE: Let's mark
+hig document as Defendant's

Exhibit A.

(Defendant's Exhibit A marked for

identification).

.MR. LEVINE: So that the
record 1s clear,‘I am calling
for the production cof the
deposition preparation
document which has been marked
as Exhibit A.

Mr. Cummings, I assume that
you are not going to

voluntarily turn this document
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JOHEN HOPKINS

over toc me, are you?

MR. CUMMINGS: I am
asserting the attorney/client
privilege. We will take it up
in the court, as vyou suggested.

FYAMINATION RESUMED BY
MR . LEVINE:

Q Did NYMP acQuire all of the
contracts of New ¥York Marchants?

yay Yes.

Q Were there any contracts that
were excluded from the purchaser

A Not for New York Mefchants.
can I elaborate on that?

Q Yes, please.

A This was 1in receivership.
This is another entity called "Nationwide," a
separate entity. Nationwide owned the
central station and also owned some of their
accounts. We did not acguire any Nationwide
acoounts.

Q In the Purchase Agreement --
ig +*hat a fair description, TLOC call it a

npurchase Agreement"?

12
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JOHN HOPKINS

A Yes.

o) T the Purchase Agreement, was
rhere a schedule of accounts that were
actually purchased by NYMP, Or were the
accounts referenced by some other method?

A My recollection is this is the
schedule of accounts that was produced at the
closing, the closing of the acguisition.

Q Was the account with Union
Square Wines one of the accounts that was
1isted in the schedules?

piy T would have to verify that.

Q You donét know that sitting
here today?

A T know it was ome of our
sceounts. I would have to check because they
canceled the account.

Q How do you know that it was
one of your accounts?

B necause 1t was in our system,
i+'s in cur management information and
accounting system.

Q What is vyour management

account and information system?
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A It ig called SEDONA,

Q Wwhat type of program is that?

A That's a computer program.

Q How did the account of Union
Sguare find its way into SEDONA?

A T+ found its way into Union
Square Wines, they had a contract back in
-006 I believe it was. At that point the
contract was put into the accounting system,
the management information gystem.

Q The SEDONA system was
originallf'operated by New vork Merchants,
and NYMP acguired that, correct?

a We acguired -- we took over
the license. I believe New York Merchants
Company was prior to us acqguiring them,
converted into SEDONA, and we took over the
SEDCONA accounting system.

MR. LEVINE: I am going to
call for the production of the
SEDONA system with respect toO
Union Sguare. I am referencing

some other accounts later, but

Page 14
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JOHN HCOPKINS

right now I am calling for the
production of the SEDONA systen
with respect to Union Sguare.

MR, CUMMINGS: What does
that mean when you say that you
are calling for "the production
of the system"?

MR. LEVINE: I would like
to see any printouts with
respect to Union Sguare, any
information that can be
downloaded on the SEDONA system
coﬁcerning or referencing Union
Square, from the beginning cf
the account in 2006, if you
have it, to the present time,
if you have it.

MR. CUMMINGS: &0, you are
loocking for the electronically
stored informaticn on this
particular client or customer?

MR. LEVINE: Correct.

MR. CUMMINGS: and any -

entries as it relates to the
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relationship between the two
parties?

MR. LEVINE: Correct. I
couldn't have said it better
myself.

MR . CUMMINGS: Is that
something that can be done?

THE WITNESES: We can print
account history out of the
System.

MR. CUMMINGS: Okay. I
believe that 1s what you are
locking for and asking for.

TYAMINATION RESUMED BY
MR. LEVINE:

Q When you acguired, and when I
say "you" I mean NYMP, when you acguired the
account of Union Square Wines, was there a
paper file that you alsc took possession ©f7

A For Union Sguare we did come

cross a file, yes.

o What wag in that file?
A T don't know the-entire

contents. T do know that we had in the file
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JOHN. HOPKINS
a contract.
Q Do you know if there are any
other documents that were in the file?
A T would have to wverify that.
Q Do you know 1f NYMP maintains
that paper file to this day?
A veg, they would have the file.
MR. LEVINE: Counsel, I
call for the production of the
paper file.
MR. CUMMINGS: We will take
that under advisement.
MR. LEVINE: Let's mark
Defendant's Exhibit B.
(Defendant's Exhibit B marked for
identification) .
EXAMINATION RESUMED BY
MR. LEVINE:
O Mr. Hopkins, do you know who

Michael Gordon 1is7?

A I know the name.
Q How do vou know the name, 1n
what context? -

-

2y T believe he wasg a salesperson
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JOHEN HCPKINS

for New York Merchants.

Q Do you know whether Mr. Gordon
prepared a proposal which was submitted to
Union Sgquare Wines?

A What time pericd are you

talking about?

Q Prior to the execution of the
contract.
2 20067
Yes.
A T am not familiar with what
happened.
o I want to show you the

document which I have had marked as Exhibit B
for identification. (Handing) .
Have you ever seen this

document before?

A I have.
o When did vyou see this
document?
A Mogt recently today.
Q Today?
- A Yes, today..
) Today was the first time that

18
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JOHN HOPKINE
you have seen this document?

A T don't know 1f I saw 1t
nefore, but I did see it today, Yes.

Q Wae this document in the file
of NYMP and was it part of the Union Sgquare
file?

n T don't know if that was in
r+he file or not.

Q I want you to turn your
attention to this. Have you ever seen &
similar decument like this before in
connection with any New York Merchants
accounts?'

2y T have seen documents simillar
to this, yes.

Q Do you know what this document
consists Of7?

iy This is the proposal.

Q What ig the nature cof the

proposal that came out of New York Merchants?

A Tt defines the eguipment.
0 When you say "it defines the
equipment, " gan you --

iy 1t defines the eguipment to be
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2 installed.
3 Q Doeg it a&lso glve a guote on &
4 price?
5 yiy It does.
6 Q What is the price that is
7 given for the equipment?
8 A (Tndicating). I am looking at
9 the price for the eguipment, and it is
10 38,300.
11 0 Does it also indicate who 1s
iz going to own the equipment?
13 A Yes.
14 .} According to thé proposal, who
15 ig the owner of the eguipment?
16 A Union Sguare.
17 O Am I correct to say, and we
18 can both read English, that it states "After
19 one year of the monthly amount, we will
20 revert to $258.81. You will own all of the
21 burglar alarm and closed circult TV
22 equipment, " is that correct?
23 A Yes.
24 - Q Is it vyour understanding that
25 pased upon this proposal Union Square was

‘‘‘‘‘‘‘‘‘‘‘
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2 going to be the owner of the eguipment which
3 they ended up paying for in accerdance with
4 the proposal?
5 A onderneath, as part of the
6 Agreement, that is my understanding.
7 Q Did there come a time when
8 Union Sguare entered into a contract with New
) York Merchants?
10 2 2006,
11 Q Do you have a copy of that
12 contract with yqu?
13 piy I do.
14 Q May;I see 1t?
15 A (Handing) .
16 MR . CUMMINGS: Let the
17 record reflect that the witness
18 fust handed Mr. Levine a four-
19 page document.
20 MR. LEVINE: Let's mark
21 this ag Defendant's Exhibit C.
22 (Defendant 's Exhibit C marked for
23 identification) .
z24 EXAMINATION RESUMED BY

MR. LEVINE:
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Q Mr. Hopkins, I want to show
vou this document. (Handing) .
See if you can identify it.
A This is the contract between
Union Sguars and New York Merchants.
Q Does NYMP maintain the
original contract in its file?
yiy Original? I would have tO
verify 1f it was an original or a copy with
YO .

MR. LEVINE: II we leave a
space in the transcript, I ask
that you indicate whether you
have the original in the file
or not, okay?

THE WITNESS: Yes.

(INSERT)
ME. CUMMINGS: Don't worry.
Tt will z2ll be in the
transcript.
EXAMINATION RESUMED BY
MR . LEVINE:

Q The contract that was prepared

Page 22
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and presumably executed, did that contract
conform with the proposal which Mr. Gordon

prepared which was marked as Exhibit B for

identification?
4 T would have to verify that.
Q gitting here today, are you

able to verify 1t?
.A {The witness peruses) .
Can you read that back?
(The requested guestion was read back by the
reporter) .

A The copy you have of the
document, I can see that the numbers seem to
reconcile.

o To the best of your knowledge,
Union Sguare was purchasing eguipment that
was installed, am I correct?

Y We are verifying that fact
with our office. But, the documents do
indicate what vyou stated.

Q When vyou are saying that you
are "verifying that," what do you mean by
that?

s

A Having someone in the office

23
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who iz familiar with the account to verify

it.
Wwho would that person be?
A Joann Goldfine.
o Is Joann Goldfine an employee
of NYMP?
A She 1is.
Q Was she an employee of HNew

York Merchants?

A Yes, she wag.

Q am I correct in stating that
when the account and thé business
«ransiticned from New York Merchants to the
receiver to NYMP, Ms. Goldfine remained an
asmployes?

A Yes,

] What was Ms. Goldfine's
position at NYMP?

A T am not sure o0f her exact
ritle. She is a coordinator of the
contracts.

Q Was she a manager of customer
relations? -

iy That would probably be a

Page
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JOHN HOPKINS

correct title.
MR. LEVINE: Let's mark
Defendant's Exhibit D.

(Defendant's Exhibit D marked for
identification).
EXAMINATICN RESUMED BY
MR. LEVINE:

Q Mr. Hopkins, I'm going to nOw
show vou this letter from Ms. Goldfine which
was marked as Exhibit D for identification.
(Handing; .

Have you ever seen this

document before?

A I did.

Q When did you see this
document?

A This morning, most recently.

o Had you seen it before?

A Not of my recollection.

Q Wwithout disclosing any

attorney/client communications, did your
lawyer ever show you this document priocr to

this morning? -

o

B T don't recall if that was in
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2 document that wag sent to me by an
attorney. I would have to verify that.

Q nre you aware that one of the
claims in this lawsuit 1s to recover the
equipment that was installed back in 20067

A Yes.

) please take a loock at this
letter.

Does this letter indicate and
confirm that the eguipment was purchased by
Union Sguare’?

A {The witness peruses) .

This letter does seem Lo
confirm that, but that is what I am
confirming with my office.

Q Who did vou speak to when you
called your office this morning to confirm
whether or not the eguipment was purchased by
Union Sguare?

A Joann Goldfine and Ted
Rechner, R-E-C-H-N-E-R.

Q Did yvou speak to Ms. Goldfine?

- A I did.

Q What did you say to

26
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Ms. Goldfine?
yiy T zsked her what her
recollection was. She did not have tiais

letter in front of her.

Q What did she say she was golng
to do?

A That she would check.

0 You also spoke to Ted Rechner?

A Yes.

Q Whe is Ted Rechner, what

position does he hold in the company?
b Ted is our chief innovator, he
heads up the information technology area.

Q For what purpose did you

contact Mr. Rechner?

2y He reports to me. He is just
someone who knows the systemn.

Q Would thnere be any notations
on the SEDONA system or anywhere else Or any
other documents that would indicate whether
egquipment was owned py the subscriber or
owned by the company?

A That is what we are verifying.

Q where would that information

27
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JOEN HOPKINS
normally be inputted as TO whether or not the
equipment was owned by the subscriber or
leased to the subscribeXx?

A Specifically, I am 1ot
familiar enough with the SEDONA system to
tell you exactly what module that it would be
noted in.

Q Wwould it be noted on the
SEDONA system?

F:y Tt should be.

Q ghould be?

A Yeé.

Q sitting heré today, you don't:
rnow whether the information as tO the
ownership of the installed equipment is noted
on the SEDONZA system?

A I don't know specifically
because we acguired that. That was part of
rhe assets that we acguired, was the
information in the system. We didn't put it
in ourselves.

Q Do you know whno Mitchell
Socdak 187

gy T don't know, but for some

28
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2 reason I thought I heard the name. I
3 couldn't tell you how.
4 Q If I told you that Mr. Scodak
5 was a principal of Union Sguare Wines, would
6 rhat refresh your recollection?
7 A Maybe, vyes.
8 Q Do you know how many
e locations, if any, Mr. Soodak had entered
10 into contracts with either New York Merchants
11 or NYMP?
12 A I am familiar with just what
13 this case is about.
14 Q ‘are vou familiar with any
15 locationg for a business known as "Columbus
16 Avenue Spirits"?
17 A gpecifically, I know Union
18 sguare.
19 o So, you don't know whether
20 Mr. Soodak or any companies that he owns or
21 controls had entered into monitoring
22 agreements with NYMP for any other locations?
23 A T can't answer specifically.
24 T believe that there were tnree oOr four other -
25 accounts, but I don’'t know the details of
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them. That is my recoilection.
MR. LEVINE: Let's mark
Defendant's Exhibit E.

(Defendant's Exhibit E marked for
_identiﬁication).
EXAMINATION RESUMED BY
MR . LEVINE:

0 T now want to ghow you what we
nhave had marked as Defendant's Exhibit E for
identification. (Handing).

I ask if vou can identify this
letter.
‘ A It's & letter to Union Sguare
Wines from Wayne Wahrsager.
Q Who 1is Mr. Wahrsager?
A He was the president of New

vork Merchants Protective.

Q On August 30th of 20077
A Yes.
@] When was the first time that

you saw this letter?
A Again, in reviewing these
documents.

Q That was basically today for

30
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JOHN HOPKINS

A Yes.

Q Is that correct?

A Yyes.

Q Did vou discuss this letter

with Ms. Goldiine?

Py T discussed (indicating) the
letter from Joann Goldfine with Ms. Goldiine.

0 How about the letter from
Mr. Wahrsager?

A T didn't discuss that with
her.

; Q Was that because you didn't
know of the letter, or was it that you just
concencrated on her letter?

A Just concentrated on her
letter.

Q gitting here today, you don't
rnow whether Exhibit E for identification is
in the paper file of NIMP with respect to
Union Square Wines, is that correct?

A T don't know that.

0 vour anewer would be. the same

for Exhibit D, as well?

371 |
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JOHN HOPKINS
A Correct.
Q What type of service was New
vork Merchants engaged to provide to Union

Square Wines when they signed the contract?

A Monitoring-type services.
Q What does that consist 0I?
2 - I am looking at the contracts.

"Rurglar, cc TV, open closing monitoring,
guard response."
. Was there a time frame in the

contract for the length of service provided?
g

A Ten years.
Q Ten years, beginning in 2006,
correct?
A Correct.
Q Ending in 2016, presumably?
A Correct.
o Did there come a time, to the

nest of your knowledge, whether New York
Merchants modified the contract, the duration
of the contract?

iy This contract, not to my

understanding. -

P

MR. LEVINE: Let's mark
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2 Defendant's Exhibit F.

3 (Defendant's Exhibit F marked for

4 identification) .

5 BEXAMINATION RESUMED BY

& MR. LEVINE:

7 Q Ty the best of your knowledge,
8 did there come a time that New York Merchants
G notified its customers that 1t was converting
10 annual contracts To & month-to-month basisg?
11 A vec. T am familiar with that
12 letter. (Indicating).
13 Q T want to show you the letter.
14 vou can identify it, and vou saild that you

15 are familiar with this letter, correct?

16 A Yegs.

17 Q When for the first time did

18 you see this letter?

18 A T+ would have been 2011.

20 Q Was it before or any NYMP

21 acguired the assets?

22 A It was before.

23 Q Do you know whether or not
24 that letter was sent O all of the customers
25 of New York Merchante?
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A T can't speak for exactly how
cr if they all received it. It was my
understanding that it wag sent to customers.

Q Do you know 1if it was sent 1o
Union Squarer?

Yy T couldn't speak first hand on
that.

o] Has NYMP taken any action with
respect to this letter?

A Our position is that that is
an unauthorized letter. Wé diepute the
validity of it.

Q Where is it an unauthorized
lettexr?

A You have to refer more to your
attorneys. My understanding is that he was

not authorized to send a letter like that.

Q What is the basis of your
understanding?

A T am not a lawyer.

Q T am not asking you for a

legal opinion.
A Yes. Just based on

convergationsg I have heard amongst our

24
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attornevs.
Q Who are vour attorneys?
A Joel Morgenthau.
Q Joel Morgenthau?
A Yes.
Q What firm i1g he with?
A Morgenthau & Grenes,

Q Who else, anyone else?

A Those are our lawyers. The
other side ig the receiver's attorney.

Q You mentioned the recelver.
Who is the receiver?

yay The firm is -- I am drawing a

blapk. Acampuro (phonetic). There is

another name.
Q Do you know when the receiver

was appointed?

A It's a matter of court
records. I'm not sure exactly what date it
was .

Q Was this letter prepared and

sent before or after the receiver was

appointed?
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z I would have to check the
court dates. You could check if you can. I
don't want to guess and be off.

Q Have you received any
communications from any subscribers that
received this letter?

A They basically told you that
"We are no month-to-month, our leases Or
annual agreements domn't control any more," Or
words to that effect. We have received

certain communications from some cugtomers.

Q  How many customers?
Y T don't have the number.
.} Ts it more than five or less

than five?

A I would say it's more than
five.
| Q Is it more than ten?
A T would be guessing.
Q Have they communicated with

vou in writing, or was it done orally oY
both?
A It's my understanding that in

order to cancel an account, I pelieve wa

36
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needed something in writing.

Q What response, 1if any, have
you given TO Customers who have claimed that
rheir accounts were now month-to-month
accountcs?

A It depends on the customer.

We disagreed with that letter, so we are
defending our position.

Q How are you defending your
position?

A Either verbally or through
legal action.

é Do you know of any legal
actions where the validity cof this letter is

at issue?

A This legal action.

Q Thig legal action?

A Yes.

Q Are there any other legal

actions, to the best of your knowledge, where
the validity of the December 13th letter that
was marked as Exhibit F for identification is
at issue?

A specifically, I don't know.
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THE WITNESS: Am I allowed
to agk him --
MR . LEVINE: You can ask
nim anything that you want.
MR. CUMMINGS: The only
thing is that if there is a
question open you need to
respond. Then we can Step
outside if necessary, 1into the
conference room across the
corridor.
THE WI1ITNESS: Can I7?
* MR. LEVINE: Go ahead.
There is no outstanding
guestion.
Let's take a break.
(A recess was taken) .
EXAMINATION RESUMED BY
MR . LEVINE:
o Is that your answer, after
confirming with counsel?
iy This case 1ls where we are
arguing the validity of that letter. -

Q You are making vour stand on

Page 38
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my case, ig that correct?

A Yes.

Q Morgenthau & Grenes, where are
they located?

A New York City, Manhattan.

Q 2am I correct in stating that
Union Sguare ig the only .subscriber whoc has
relied on the validity of this lettexr?

A We have had customers call to
cancel, referencing that letter.
(Indicating) .

Q What has been your response
wheﬁ customers have called to cancel thelr
contract in relying on this letter, Exhibit F
for identification?

iy T have not spoken directly toO

a custcomer, thisg is third-party.

Q To the best of your knowledge?
A To the best of my knowledge,
our response is that we don't -- we take

exception to the letter and we try to
convince the customer Lo stay with us.
Q Do you know whethery you were

uniformiy successful, or were there times

39 |
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where vyou were not successful?

R We have had success and we
wave had companies that have cancelled.

Q What position have you taken
when customers have cancelled based upon
mywhibit F for identification?

A we don't agree, but we are
taking this case to Jo against the validity
of that letter.

Q T understand that you are
taking this case te go and contest the
validity of this letter, I understand that.

What I am asking you, were
there other instances where the validity of
rhis letter was the topic of conversation
hetween NYMP and the subscriber?

A veg, there have been
occasions. |

o There are instances where NYMP
has permitted the subscriber to ;ancel, and
there are instances where they have not

permitted the subscriber to cancel, 1s that

=

-

A T would say "permitted" with

rYage
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reservationg. We don't agree with the
customer, but we have allowed the accounts e
be cancelled in the system.

Q How many accounts have you
allowed to be cancelled?

yiy Again, I don't have that
number.

Q vou don't have the number. Is
rhe number something that you can access?

i\ Yeg, we can do that.

Q From wnat system can you
access the number from?

piy The SEDONA system.

Q Were there any formulas or
criteria that NYMP used when evaluating
whether to let the subscriber cancel the
contract in reliance upon Exhibit F?

A No specific formula.

Q auch ags the length of the
contract, I mean if the contract had six
monthe to go and you let them out six wmonths
early, and if the contract had ten years TO
go and-you let them out early, vou're not

going to let them do that. Do you have any

Page
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A We don't have any written or

defined criteria.

Q This is done on a case-by-case
bagis?

A Correct.

0 You definitely let CustOomers

out in reliance upon Exhikit F, is that
correct?

A We have cancelled customers
who referred to Exhibit F.

MR . LEVINE: I'm going to
call for the production and Ehe
igentify of the names of all of
rhe customers that you have let
out in reliance upon Exhibit F.

EXAMTINATION RESUMED BY
MR . LEVINE:

Q Why are you making a stand on
this case?

THE WITNESS: Can I ask my
attorney?

MR. LEVINE: No.

-

L We felt that this is a clear
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violation of the centract. We had a contract
and we feel it is a valuable contract, one
that is rightfully ours.

Q Have you brought any
litigation against Mr. Wahrsager in
connection with the dissemination of Exhibit
F7

A T cannot speak to specifics.
put, it's a matter of court, record ang I
believe you can see what litigation has taken
place and the contents of it. I believe 1t's
s matter of public record through the
receiver and various other en{ities.

MR. LEVINE: Just so that I
am clear, I also want the
access downloaded from the
SEDONA system of all the
documents relating to your
permitting customers TO
terminate the service based
upen Exhibit F for

Sdentification. What I want is

- s list of the customers and any

information Qh the SEDONA
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system that relates to the
termination of the subscriber's
contract based upon Exhibit F
for identification.
EXAMINATION RESUMED BY
MR. LEVINE:
Q are you familiar with an

account called Columbug Avenue Spirits?

A Not specifically.
0 How about Park East Wines?
A Again, those are the names --

I don't specifically know.
Are‘those the four that you
are referring to?
Q Correct.
Do you have files maintained.
with respect to those four accounts?
iy I would have to verify that.
MR._LEVINE: I call for the
production of the paper files
and the SEDONA files with
respect tc Columbus Avenue
Spirits, Park East Wines,

Mitchell Soodak, it locks like

44 |
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447A East 87th Street,
penthouse. I would assume that
that's penthouse, correct?
THE WITNESS: Okay.
MR. CUMMINGS: Objection.
If they exist.
MR. LEVINE: If they exist.
EXAMINATION RESUMED BY
ME. LEVINE:

Q Are there any other
litigations with subscribers in which NYMP is
taking a stand with respect tO
Mr. Wéhxsager's Decembef 13, 2010 letter?

A This ig the case.

Q Are there any other cages?

A That are pending, specifically

relating to this?

9 Yes.
A No.
Q Ts there any other litigation

pending between subscribers and NYMP with
respect to unpaid invoices?
A Yes. ' -

C How many are there?

oy s T 3 ST R O YT T S T




JOHN HOPEINS

[#8)

f1a8

1z

13

14

16

17

18

18

20

23

22

23

24

(@ TR © B

JOHN HCPKINS
There 13 one specific case.
What is the one gpecific casge?
It's & check cashing company.
Do vou know the name?

THE WITNESS: Can I ask my
attorney?

MR. LEVINE: What we will
do, we will leave a space in
the transcript. I ask that you
provide the name of that case,
and the names of the lawyers.

I would also call for the
caption, the index number and
the court, whether it is
Supreme Court of Civil Court or
District Court. I ask that you
provide me with that
information when the transcript
ig returned.

THE WITNESS: That is fine.

Page 46 |




JOHN HOPKINS

=]

21

22

23

24

25

JOHN HOPKINS

(INSERT)

(INSERT)

(INSERT)

{INSERT)

{INSERT)

{INSERT)

"EYAMINATION RESUMED BY

MR. LEVINZ:

Q What makes this contract sO
valuable that vou would make your stand on
the Union Sguare contract?

A Tt's a very valuable customer,
it's a good customer, and it was a good
contract.

MR, LEVINE: Let's mark
Defendant's Exhibit G.
(Defendant's Exhibit G mamked for

identification) .

Page 47
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EXAMINATION RESUMED BY
MR. LEVINE:

Q Mr. Hopkins, have you ever
seen this letter before? (Handing).

iy (The witness peruses).

I believe I saw this letter

this morning, which is why I didn't know the

other accounts. But, I was referring to them
There. {(Indicating) .
Q You have not seen this letter

before today?

ya Not to my recollection.
Q Who is John Brady?
yiy John Brady? He worked for the

receiver in running the business.

Q Do you know if you have these
documents in your paper file?

A I don't know.

Q vou acknowledge receiving this
document, correct?

A Yes.

Q This document was sent after
NYMP acquired she assets of New York

Merchants, correct?
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A Incorrect.

Q That is incorrect?

A Yes.,

o This took place while the

receiver was appointed and was in control of
the assets?

A That 1s correct.

Q Do yvou know 1f the recelver
responded either in writing or wverbally to
Bxhibit G?

yiy T don't know what the
receiver's response was specifically. 1
don't know the response.

Q Do you know generally?

A No. I don't know what the
response was.

o Do you know whether the
receiver terminated the agreed to
cancellation of the contract?

P2y It's my understanding, in the
system this account was cancelled.

Q The account was cancelled?

- A Yes. .-

Q What happens when an account

49
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is cancelled?

A Again, the SEDONA, you would
mark the account "cancellied," and you sStop
invoicing the account. You would also nétify
the central station to stop monitoring the
account.

Q Let's go back to the contract.

MR. LEVINE: Let's go off
the record. Mr. Cummings, 1f
vou don't mind.
MR . CUMMINGS: Okay‘ Let's
go off the record.
(A discussion was neld cff the recordf. | .

EXAMINATION RESUMED BY

MR, LEVINE:

Q Getting back to Exhibit C for
identification, which 1s the contract, am I
correct that the contract had several items
to it, one was the installation of the
equipment, i1s that correct?

A Correct.

Q It had a central station

componens- where the alarm was being monitored

through a central station, 1s that correct?

50




JOHN HOPKINS

25

JOHN HOPKINS
A Correct.
Q Were there any other
componenis to the contract cother than

installation and monitoring?

A T see "guard response’ 1s
checked.

Q The guard response 1s checked?

A Yes.

0 Where is that checked?

A Right here, the description of

the system. (Indicating) .

Q The description of the system
was burglar and hold-up. LWhat does "burglax"
mean?

Y A burglar being when someone
preaks into your -- again, I would be
speculating as to the difference between
burglar and how this would be -- there would
be some notification of hold-up. I dom't
know what the system would do.

Q neoTy, " I assume that that
means closed circuit televisgion, is that
correct?

A Correct.

rage
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9! Is that internal, or is that a
transmission beamed to New York Merchants or

the central station?

A It 1s internal.

Q Then, it says "open/closing
menitoring." What does that mean?

F:\ Open/closing is 1if you own a

pusiness and vou are the owner and you are
not there all the time, you want to know, for
ingtance, you would want some indication that
the burglar system was in fact set within a
certain defined parameter of time, 7:15 as
open and closé, you would know that the
building wag closed and armed.

Q In your hypothetical, if my
business was to close at 7:00 p.m.
religiously, and by a quarter to eight you
don't receive a signal that the store was
cleosed, what did New York Merchants agree to
do?

A Then, the signal would go back
to the central station, and central station
would reach out to whoever the authorized

people on the account are, and receive
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notification that the store did not close.
Q Wwould you c¢all the police?
z There are certain parameters

within the account as to when the police are

called. I don't know what it is.

Q Tell me what "guard response’
is.

A Guard response would be the

certain situation that an alarm goes off and

a guard is dispatched, & third-party guard is

‘dispatched at that facility.

Q Ts the guard armed or unarmedr

A I don;t know. It's a guard
service.

Q 2 person in a security uniform

would be dispatched, correct?
A Yes. 1In a case of if the
signal -- that was either an alarm, if they

wanted that service, then yes. That is in

the contract. It ig not for Merchants'
employees. It is contracted out to a third-
party.

Q Explain to me the mechanism, -

so to speak. A signal comes in to the
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central station and the central station then
notifies the third-party guard service.

A specifically, I would be
speculating a little bit. A signal would
come in, and it is my understanding that at
rhat point prior to calling the police or the
Fire Department, you would dispatch a guard
o the facility to see if it locks okay.

Q Were there any other
components other than these several
components that are listed in paragraph 2 of
the first page of the contract?

. B Not that I know of.

Q o, when the receiver received
+he letter of cancellation, what services, if
any, did the receiver or NYMP cease doing on
behalf of the subscriber?

iy I can't givé you the specifics
as o what services were altered.

Q vou don't know what the
services were that were altered?

z T don't know the specifics,
but I can get it. -

Q How can vyou get it to give me

FPage
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that information?

yay They are within SEDONA, and
that would tell vyou the activities.

MR. LEVINE: To the extent
that I have not asked for this,
T want to see it in the SEDONA
system.
EXAMINATICN RESUMED BY
MR. LEVINE:

Q Ts it fair to say that in some
point in time following the transmission and
receipt by the receivexr of this letter,
Exhibit @, that either the receiver or NYMP
ceased monitoring via the central station the
burglar and hold-up?

n- Correct. They didntt do
anything with the central station.

e They didn't do anything with
she closed circuit television that was
internal to the store, correct?

A Correct.

Q How about opening and closing
monitoring, d&id that service stop?

=

A Typically, that is all done
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with your monitoring of the account.

0 Just so that I am clear, you
stopped the opening and closing monitoring,
correct?

yiy That 1s correct.

Q How about the guard response,
was that also stopped?

A That has to be verified, but I
am sure it was.

Q rollowing the transmission and
receipt by either the receiver or NYMP, were
there aﬁy services that the recelver or you
performed cn behalf of the subscriber in
accordance with this contract following the
rransmission of Exhibit G for identificatidn?

yiy Again, I would have tO find
out the exact date. We can get the exact
date that the monitoring ceased.

Q But, at some polnt in time,
whatever that date ig, NYMP stopped servicing
+t+his subscriber, Union Sgquare Wines, am I
correct?

A T will verify. Union Square

Wines stopped paying invoices.
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Q After they stopped paying the
invoices, correct?

A Right.

Q Wwhen was the last invoice that
you sent to them?

A Again, I can verify and I can
get you the exact history.

o Do you have the invoice with
you?

y:y I don't.

MR. LEVINE: I call for the
production of the final invoice
that was sent to Union Sguare
Wines.

EXAMINATION RESUMED BY
MR, LEVINE:

Q The letter, which I will let
you take a look at now, which was marked as
Exhibit G for identification, the letter from
Union Square Wines & Spirits states "Please
cancel my service due to continuous problems
and lack of service." Do you know what the
customer meant by-that?

A I am not aware of any service
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issues.

Q You see that he makes
reference to four or five accounts, 1g that
correct?

A Correct.

MR . LEVINE: Let's mark
Exhibit H.
(Defendant's Exhibit H marked for
identification) .
EXAMINATION RESUMED BY
MR. LEVINE:
Q I am going to show you what
has now been marked as Defendant‘é Exhibkit H
for identification. (Handing). This is
another copy of the letter terminating. DO
you see the handwritten notations?
A I do.
Q Do you know whose. handwritten
notations they are?
iy I 4o not.
Q re they Ms. Geldfine's or
anyone on behall of NYMP?
o A I don't know.

Q The handwritten notations
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appear to have account numbers. Do those
account numbers look familiar to you?
iy T recognize -- not the

specific accounts, but I recognize the

pattern.
Q What do vou mean by "pattern®?
A The "W."
Q What doeg "W'" mean?
yay T mean, it's the start of --
Q T+'s the start of a lot of

accounts with a "W"?

A Yeg. They start with "W."

Q Do you éee amounts that a%e
handwritten in pencil or penv?

| A I.de.

Q You don't know what those
numbers correspond tLo?

A No.

Q Next to the account numbers
there are alsc amounts. Do you know what
those amounts correspond to?

A I don't know.

Q You see that there is one for

Union Sguare Wines, 325. Do you know what

o
L0




JCHN HOPKINE

}J

19

20

21

23

24

25

Page
JOHN HOPKINS
that 325 means?

A I don't know.

Q You don't know whether that
meant that this was a guarterly payment or
not?

A I don't know.

Q Are there service tickets that
are maintained on paper or via computer?

A You can always print it out.
It's in the system also.

MR. LEVINE: I'm going to
call for the production of the
service tickatg for all of the
accounts listed on Exhibit G
and Exhibit H,.specifically to
the extent that you have not
produced them for Union Sguare
Wines, Columbus Avenue Spirits,
Park East Wines and Mitchell
Soodak.

EXAMINATION RESUMED BY
MR. LEVINE:
Q On Exnibit H there appears Lo -

be a telephone or fax number of
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1-516-222-0767. Do you know what that number
is?

A I don't.

Q Was that New York Merchants'
fax number?

A I wouldn't know that. That can
be verified.

Q You don't know?

A I don't know,

ME. LEVINE: I ask that.
that be verified.
Let's mark Defendant's
Exﬁibit I.
(Defendant's Exhibit I marked for
identification). _ _
EXAMINATION RESUMED BY
MR. LEVINE:

Q I am now going to show you
what has been marked as Exhibit I for
identification. (Handing) .

Can you identify this
document?

A It's a cancellation notice -

Torm.
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o Is that a form of NYMP or your
other company?

i That would have been --

Q Or is that an internal New
York Merchants' form?

A It says '"proprietary for and
deemed by TRG Associates.”

Q Who i1s "proprietary TRG
Assoclateg"?

A Yes. They are the firyrm --
John Brady, the president of the firm, they
were engaged by the receiver Lo Oversee and
run;the rusiness during the period of
receivership.

o Do you know if the receliver
corresponded with Mr. Soodak at any time
subsequent to the transmission of that
letter? |

A T don't know. You would have
to contact the recsiver or John Brady.

Q Do you know if there are any
noteg in the file, in the SEDONA file or
otherwise, concerning what continued to be

continuous problems and lack of service?
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A T don't know of those issues.
vour request for the service tickets will
show that.

o gitiing here today, you don't
know what the nature of the complaints that
the subscribed had, do you?

A No. It was prior to my time.
I do not.

MR. LEVINE: Let's mark
Defendant's Exhibit J.
(Defendant's Exhibit J marked for
identification) .
EXAMINATION RESUMED BY
MR. LEVINE:

Q T will show you what was
marked as Defendant's Exhibit J for
identification and ask 1f you can identify
it. (Handing) .

A That is a note within the
SEDONA gystem.

Q It gsays in the pertinent part
ncaid he went with DGA Alarm." Do you Know
what that means? -

e

A It was my understanding that
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nGa 2larm is another wmonitoring company.

Q Did you ever verify whether he
went to DGA Alarm?

A We could not verify that.

Q Did you take any steps Lo
inguire of DGA Alarm?

A We visited Union Sguare to
speak with someone, and we were unakle to
verify that.

Q When did vou go down to Union
Square?

A T can't tell you specifically.
T pelieve it was last gsummer or in that time
frame.

Last summer?
The weather was nice.
Did you personally go?

I was there.

oo 0 ¥ 0

Did you speak with anyone?
A T was there with Mr. Rockwell
and two other gentlemern.
Q Who is Mr. Rockwell?
-~ A He was the-owner of the

nusiness, znd we spoke to I believe two
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gentlemen at the store. They did not give us

any information.

Q Did you go announced OIr
unannounced?

A We were unannounced.

@ Did you meet or speak with

Mr. Soodak?

n T did not speak with anybody
directly. Mr. Rockwell spoke.

Q You were present there with
Mr. Rockwell when he was speaking, correct?

A No, I was not present. I
believe he spoke to two people, but I was;not
present for one of them.

Q During the one conversation
that vou were present for, do you recall what
was said by Mr. Rockwell and what was said by
the other unidentified person?

A The person just worked at the
srore, so they weren't giving any information
out.

e, Do you recall what
Mr . Rockwell said in sum and substance?

iy Just to understand what

Page 65
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happened with the account, why we lost them.
Q The note also indicates, it
says "filled out an NYMP cancellation notice
form and gave to Joann for disposition.™ DO

vou know what that --

A I see that.

Q Joann would be Joann Goldfine?
A Correct.

. Do you know what disposition

wags made or was is referred to on this
document?

iy Not specifically, but
vltimately that Joann would bé the one to
cancel it in the system.

- Q Do you know whether

Mr. Rockwell or anyone oﬁ behalf of NYMP had
an occasion to speak to Mitchell soodak?

A T don't know of any direct
dialogue with Mr. Socdak.

e Do you know of any indirect
dialogue with Mr. Soodak?

A No.
o Q NYMP or Mr. Rockwell or anyone

on your behalf, did they go down to try to

&6
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2 speak to anyone on hehalf of Unicn Sguare a
3 second time other than the first attempt that
4 vou just alluded to?

5 A Not to my recollection.

6 Q T am going to show you the

7 verification, I am going to show it to you.

8 vou can look at your copy of the Complaint,

S and that appears to be a verification.

10 (Handing) .

i1 Ts that vour signature on the
i2 verification?

13 A (The witness perusesg) .

14 Thai ig correct.

15. Q vou signed the verification on
16 the Complaint, correct?

17 2\ That 1s correct.

18 Q vou affirmed that you knew

i9 that the contents were true to your
20 wnowledge, is that correct?

21 A Correct.

22 Q T would like vyou to turn Lo

23 page 8 of the Complaint.
24 A (The witness compliesg). -
25 Q Please read paragraphs 8 and 9
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to yourself.

A (The witnegs peruses and
complies) .
Okay .
Q Sittiﬁg here téday, do you

know what NYMP's damages are?

n T don't have the number for
you, but i+ would be the value of the
contract.

Q When you say "the wvalue of the
contract," what do you mean by that?

yiy The wvalue of the monthly
reocdﬁxring revenus that was supposed to go
to 2016.

Q whatever the monthly payments
were, multiplied from the date of the breach
through 2016, 1is that correct?

by That is a reasonable way of
calculating it.

Q Ig that vour way of
calculating 1t?

n That ie how we would calculate
it, ves. -

@ Please turn Lo paragraph 21,
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and please read paragraph 21 to yourself.

A (The witness complies and
peruses) .
Okay.
o This makes reference Lo &

demand for payment that was duly made to
Union Sguare. Do you know when that demand
was made?

A T+ would have been through the
invoicing process, so it would have been back

n that 2012 time frame.

1-3.

Q That would have been the
demand, chat was the final invoice, am I
correct?

A The demand was for the .

invoices that were unverified.

0 and unpaid as well?
A Unpaid, vyes.
Q Did yvou receive any other

written communications or any oral
communications with respect Lo a demand Ifor
payment?

¥y T+ would be noted on the

system. He would see the history of the
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conversations between our company and Union
Square, and the conversations, the collection
calls and things like that.

Q Do you know what the invoices
were, how much the invoices were foxr?

A T can give vou the ocutstanding
ones that were unpaid.

MR. LEVINE: I b

Y

lieve I
asgked for them already. In
case T didn't, I call for their

production.

THE WITNESS: That would be
in there.

MR. LEVINE: I have no
further quéstions of this -
witness at this time.

I am golng to reserve my
right to call a witness on
behalf of the plaintiff when I
receive the additiomal
documents that I have called
for. Accordingly, I am not
closing this._deposition.

I

(TIME NOTED: 11:45 a.m.]).
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