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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU
X Index No.
NYMP ACQUISITION, LLC as acquirer of Dated Filed:
substantially all of the assets of
NEW YORK MERCHANTS PROTECTIVE CO,, INC,, SUMMONS
Plaintiff, Plaintiff designates
Nassau County as the
-against- place of trial
33 UNION SQUARE WEST, INC. d/b/a Plaintiff’s place of
UNION SQUARE WINE & SPIRIT and business:
UNION SQUARE WINES & SPIRITS, and
“XYZ CORP.,” the name of said defendant being 393 Jericho Tpke
fictitious and unknown to plaintiff, person Suite 104
intended being as described herein, Mineola, NY 11501
Defendants.
X

To the above named Defendants:

YOU ARE HEREBY SUMMONED to answer the complaint in this action and to
serve a copy of your answer, or, if the complaint is not served with this summons, to
serve a notice of appearance on the plaintiff's attorney within twenty (20) days after the
service of this summons, exclusive of the day of service (or within thirty (30) days after
the service is complete if this summons is not personally delivered to you within the
State of New York); and in case of your failure to appear or answer, judgment will be
taken against you by default for the relief demanded in the complaint.

Dated: East Meadow, New York
October 25, 2012

CERTILMA LIN ADLER & HYMAN, LLP

By:

Anthony W Cgrﬂmings, Esg.
Attorneys for Plaintiff

90 Merrick Avenue - 9th Floor
East Meadow, New York 11554
(516) 296-7000
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Defendants’ Addresses:

33 Union Square West, Inc. d/b/a
Union Square Wine & Spirit and
Union Square Wines & Spirits

140 4t Avenue

New York, NY 10003

“XYZ CORP.”

c/0 33 Union Square West, Inc.
140 4th Avenue

New York, NY 10003



CSUPREME COURT OF THE STATE OF NEW YORK
COUNTY QF NASSAU
X Index No.:

NYMP ACQUISITION, LLC as acquirer of
substantially all of the assets of
NEW YORK MERCHANTS PROTECTIVE CO,, INC,, VERIFIED COMPLAINT

Plaintiff,
-against-

33 UNION SQUARE WEST, INC. d/b/a
UNION SQUARE WINE & SPIRIT and

UNION SQUARE WINES & SPIRITS,

“XYZ CORP.,” the name of said defendant being
fictitious and unknown to plaintiff, person
intended being as described herein,

Defendant.
X

Plaintiff, NYMP ACQUISITION, LLC, by its attorneys, Certilman Balin Adler &
Hyman, LLP, as and for verified complaint (“Complaint”) against the defendant 33
UNION SQUARE WEST, INC. d/b/a UNION SQUARE WINE & SPIRIT and UNION
SQUARE WINES & SPIRITS, and “XYZ CORP.,” sets forth as follows:

PARTIES

1. Plaintiff is a domestic limited liability company existing under the laws of
the State of New York with offices located in Nassau County, State of New York.

2. I‘Jefendant 33 UNION SQUARE WEST, INC. d/b/a UNION SQUARE
WINE & SPIRIT and UNION SQUARE WINES & SPIRITS is a domestic business
corporation existing under the laws of the State of New York with offices located in

New York County, State of New York.
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3. Defendant “XYZ CORP.,” the name of said defendant being fictitious and
unknown to plaintiff, person intended being as described herein, is upon information
and belief a domestic corporation transacting business in the State of New York.

4. On February 24, 2012 plaintiff acquired certian of the assets of New York
Merchants Protective Co., Inc. (referred to sometimes hereinafter as “NYMP”), a
domestic business corporation existing under the laws of the State of New York,
engaged in the business of providing security alarm, fire alarm, and life-safety alarm
monitoring as well as other related services within the State of New York. The assets
acquired by plaintiff included accounts, customer lists, contracts, furniture, inventory
and certain intangible assets used in the regular course of NYMP's business.

FACTUAL SUMMARY

5. This is a cause of action for breach of contract relative to a written service
and lease agreement entered into between the plaintiff's predecessor, New York
Merchants Protective Co., Inc., as set forth above and defendant.

6. The written service and lease agreement between the aforesaid parties is
dated April 24, 2006 (the “Commercial Security Equipment Lease”) and was for a term
of ten (10) years expiring in 2016 concerning certain personal property, the necessary
security system equipment and associated central office monitoring, guard response
and related services at the premises located at 140 4t Avenue, New York, New York
(the “subject premises”).

7. The Commercial Security Equipment Lease provided, among other things,
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for central station monitoring as aforesaid and that the security equipment system
which was installed at the subject premises pursuant to the lease agreement, remains
the personal property of NYMP.

8. As set forth further below, defendant has failed to meet its obligations
under the Commercial Security Equipment Lease Agreement although central office
monitoring, guard response and related services have at all relevant times been
provided to defendant as agreed.

9. For all of the reasons set forth below, plaintiff, as acquirer of substantially
all of the assets of NYMP, is entitled to a money judgment against the defendants for
unpaid rent, late charges and attorney fees as well as an order of replevin directing the
return to plaintiff of the personal property at issue.

AS AND FOR A FIRST CAUSE OF ACTION

10.  Plaintiff repeats, reiterates and realleges each and every allegation set
torth above as if stated at length herein.

11.  Detendant took possession of the personal property at issue pursuant to
the aforesaid written lease agreement (the “Commercial Security Equipment Lease”) on
or about April 24, 2006, the commencement date. A true copy of said lease is annexed hereto
as Exhibit "A”.

12 The Commercial Security Equipment Lease Agreement provides at
paragraph 1:

SECURITY EQUIPMENT SYSTEM IS LEASED AND
REMAINS PERSONAL PROPERTY OF NYMP: NYMP shall

-3-
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lease, install and service on the premises of the Lessee, a
security system, described herein, including all necessary
devices and equipment, for the duration of this agreement,
with the understanding that the entire system, including all
apparatus, equipment, instruments, foil and wire installed or
connected with the security equipment system is and shall
always remain the sole personal property of NYMP . . ..

13.  Paragraph 3B of the Commercial Security Equipment Lease Agreement,
MONTHLY RENTAL PAYMENTS, provides that the monthly rental payments for the
rental and servicing of the security equipment system for the term of the agreement
shall be $604.64, plus applicable taxes.

14.  Under the Commercial Security Equipment Lease Agreement, the Lessee
agreed to pay late charges as follows (“Late Charges”):

3D. LATE CHARGES: Lessee agrees to pay late charges as
agreed herein on any unpaid charges as of the 5™ of every
month, from previous months invoice, as follows:

On any balance, less then [sic] $10.00, owed prior to the 5t of
the month, and not paid, the minimum charge is $1.00. On
balances of $10.01 to $250.00, minimum charge is $5.00, and
on balances over $250.00, the charge is 2% of the outstanding
balance. All late charges are compounded monthly.

15, Paragraph 4 of the Commercial Security Equipment Lease Agreement,
TERM OF AGREEMENT: RENEWALS, provides that “The term of this agreement
shall be for a period of ten (10) years.

16.  Under the plain terms of the Commercial Security Equipment Lease
Agreement defendant’s obligations were clear and bargained for. However, defendant

failed to live up to its promises in that this defendant failed to pay the rent as agreed.

17, On or about January 28, 2012 defendant purported to terminated the
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Commercial Security Equipment Lease Agreement.

18.  Thereafter defendant defaulted in paying rent due each month as well as
applicable Late Charges.

19. At all times relevant hereto plaintiff preserved and reserved its rights and
did not waive, release or excuse defendant from its obligation to perform as required
under the agreement.

20.  Damages suffered by plaintiff by reason of this defendant’s conduct
continue to accrue and such amount will be determined at the time of trial

21.  Although demand has duly been made for the payment of the amount
due, defendant has failed to remit or pay any part of the amount due plaintiff.

22. By reason of the foregoing plaintiff is entitled to a money judgment in an
amount to be determined at trial.

AS AND FOR A SECOND CAUSE OF ACTION

23.  Plaintiff repeats, reiterates and realleges each and every allegation set
forth above as if stated at length herein.

24.  Paragraph 18 of the Commercial Security Equipment Lease Agreement,
LEGAL ACTION, provides:

Should NYMP prevail in any litigation between the parties
Lessee shall pay NYMP's legal fees.

25. By reason of the foregoing each defendant is obligated to pay plaintiff
reasonable attorney fees, legal costs and reasonable expenses associated with the instant

action in an amount to be determined at trial.
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AS AND FOR A THIRD CAUSE OF ACTION

26.  Plaintiff repeats, reiterates and realleges each and every allegation set
forth above as if stated at length herein.
27.  Paragraph 17 ot the Commercial Security Equipment Lease Agreement,
REMOVAL OF SECURITY EQUIPMENT SYSTEM, provides:
Upon termination of this agreement NYMP shall be
permitted to remotely delete programming and allowed
access to Lessee’s premises to remove the security

equipment system.

28.  Plaintiff has demanded the return of the personal property at issue.

29. Despite due demand therefore, defendant has refused to return said
property.
30. Defendant’s willful conduct results in interference and harm to the

plaintiff’s materially valuable interest in the physical condition, quality, or value of the
personal property.

31.  Plaintiff has been deprived of the use of the personal property for a
substantial time.

32. By reason of the foregoing, plaintiff is entitled to the return of the personal

property at issue.

AS AND FOR A FOURTH CAUSE OF ACTION

33.  Plaintift repeats, reiterates and realleges each and every aliegation set
torth above as if stated at length herein.

34.  Upon information and belief defendant “XYZ CORP.” is providing
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monitoring, guard response and related services at the subject premises.

35. In order to provide said services, defendant “XYZ CORP.” is using the
security equipment system which was installed at the subject premises by NYMP and
owned by plaintiff.

36.  Defendant “XYZ CORP.” is using plaintiff’s personal property without
plaintiff’s permission and to the exclusion of plaintiff.

37.  Defendant "XYZ CORP.” is using plaintiff’s personal property without
tair compensation to plaintiff.

38.  Defendant “XYZ CORP.” use of plaintiff's property results in unjust
enrichment to defendant “XYZ CORP.”

39. By reason of the foregoing, defendant “XYZ CORP.” should be required to
disgorge and pay over to plaintiff any profit derived from the unjust use of the personal
property at issue.

WHEREFORE, plaintiff respectfully demands judgment on the Complaint as
tollows:

a) on its First Cause of Action against defendant 33 UNION SQUARE WEST,
INC. a money judgment in the amount to be determined at trial;

b) on its Second Cause of Action against defendant 33 UNION SQUARE
WEST, INC. attorneys fees, legal costs and expenses incurred herein in an
amount to be determined at {rial;

c) on its Third Cause of Action against defendant 33 UNION SQUARE
WEST, INC. an order directing the return of the personal property at
issue;

d) on its Fourth Cause of Action against defendant “XYZ CORP.” an order
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that defendant disgorge and pay over to plaintiff any profit derived by
reason of the conduct complained of herein

e) the costs and disbursements incurred herein; and
f) such other, further, and different relief as to the Court seems just and
proper.

Dated: East Meadow, New York
QOctober 25, 2012

Anthony W. Cummings, Esq.
Attorneys for Plaintiff

90 Merrick Avenue, 9t Floor
East Meadow, New York 11554
(516) 296-7000
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EXHIBIT “A”



Name ¢ e Bl ri

City._ /V ‘..n/ Sta [‘1} Zip Jooa
Cross Street l‘{ HS

| Floor

Phone pegon Q?ﬁlg ot Ext.
Fax
E-Mail _

The parfies-herato agiea that;.

LSECURITY EQUIPMENY SYBTEM IS LEASED. AND REMAING:

PERSONAL. PROPERTY DF RYMP: NYMP shatl lease, install and service'
i B premises of the Lessee,. & security systern, descibed fiersin, indudng
all necessary devices and equipment, for the duraion of this agreement, with

rernsta!ledorwmemd with the sequrity equipment
-Femiain: the: soler personal property. of NYMPand
aﬁxhxeoraparaofﬁ\ereauyandmmsmﬂmt
efit tiereio of ahy. apparalus not fomished by NYMP,
j o & isdges that NYMP' has offered adoiionsl and more
sopmsﬁmbaé ‘Bquipment at a Highr fental and sendce chargs.

2 SCHEDULE OF INSTALLUATION:

‘Opening/Closing Monitoring
&2 Supervision Q Issue Repdrts

ﬁgsuard Responge;

. LISTED CERT!F!ED CENTRAL STAT!ON

PR New York State License # 12000035004 '
3 New:Jarsey Burgtar AlarmLicenss # 34BAON145300 New Jersey.Fire: Alarmi License # 34FADD17E800

UL Lisied 0 Yes B/No
‘Grade Extent
Class

TheLessae Hereby'Agmes That The Value Of The Equioment Instalied i

The L:st Of "qulpmant is Coniamed Gn-The Schedule Of instaliation On
- Page 3

instaliation Chargee $: .
{Mllocated To Offset NYMP's ‘l..abor ?ur fnstaﬂaﬁon Of Equ?pmem)

Diown Payment $ .
{Due Upon Slgriing)

Projyress Payment §
{Due Upon Commenceniant Of instaliation)

| The batance of paymsnts for the term of this
agreament is dué- tpon axecution of this agreement.
For the convenisrice of the: parﬁas and so long as
there is no default on payments Lesses may make the:
payments provided as in 3B,

Monthly Charge $
Payable:

0 Semi-Annual
&l Annual,

' in adivance for the rentaland servicing of the security.
equipment systmn for the term.of this agreement.

: INSTALLATION, RENTAL, AND SERVICE CHARGES |ESSEE'S
DEFA!.}LT Payment i.-due commencing monthly on the first day of the
fonth rext: 'succieding the date herpof, and-continuing monmiy thereatter; all
payments being dlie 'on e first day of the-month;

30. LATE CHARGES: Lass&&agmesmpaytatemargesasagmedhsrem
on aty, unpaid charges 25-of the 5% of evary mont; from praviols montis.
invoite, as folkws:

Onmybaianm Jess then $10.00, owed prior to-the 5 of. the month. and ot
paid, e inimum: charge is' $1.00. On' balances of §106.07 ‘1o §250.00,
iniim charge is:$5.00, and on balances over $250.00, the charge is 2% of
“thel butstanding balance. All late thangés siré compounded monthly.

4. TERM OF AGREEMENT: RENEWALS: The term of this agreament shall
be for's pariod of ter (10} years. This agreement shall renew itsélf on 2
month o Month basis Yereafier undar the seme trms and conditions untess
either party gives witteén: niclice o the other by cerified: mall,- retum receipt
raquasted, of thefr infention not tb-renaw the contract at lédst 30 days prier to
the expiration: of any ‘term, and i& Lesses shall be refiéved of any obigation
fo pay any charge after the end of the term: of the agreement.

5. INCREASES OF RON’THLY CHARGE: LESSOR'S QPFIION. 10
TERMINATE AGREEMENT: Lessee agnees thet at-any time foliowing: the
expimhon of the frst twelve (12) ‘months. of this agresment, NYMP may
incredise” e monthiy charge specified in paragraph 3B, annually, for the
balarige of the term a6k any renewal thereof. Lessee agrees io-pay fre fuil
amount of sach ncresse which-does not excend. a nine'{3} percent incresse’
over the | pre'mus bml’ve (12) ‘months charges, and theLessee agrass o pay
such increase. withott optioh 10 terminate. 4 the event NYMP intréases the
monthly charge by -an amount greater than nine-(8) percent herein agréeed to,

and’if Lesses ls” unwiling o pay -such incremsed charge, NYMP shail bs




permitted, &t Its opton upon wﬂttm notice fo Lessee, to torminate $is
Te mhademmdandNYMPshaﬁbemmadamsto
ses- 0 mnavaitsswﬂtyequmentsysm ‘ang Lesses
o pay any montily charge; afier said
systern-is femoved. Lessees tafiure i obiect th-any suely increass wihin ien
{10). days. of: niotification themof shall be deemed ari acceptance: of said
increase.

& CENTRAL OFFICE MONITORING: Upon fBG!HDt of an alam ‘sighal,

NYMP: or'its designee communication center, shall make:every reasonable.

affort fo notify Lesses: and the appmpmte municipsd pollce or fire depaﬂment.

!.asse.-e ackngwistges that_ Signals trangmittad from: Lessess premises:

‘mnm\smnatmmft:xadbypersmnei
.mmrmnmton oonter arkl NYMP does ngt

assumeany responsibilfw forihe manner i which such signals are riontioret

or:the responsa; fany, 1o such signais.

Lsgee acknowledges: that signats which are ransmitted over telephone Inas,
wire, intamet; air' waves ‘o other: modes of communication pass-through
‘communication networkes- wholly' bayond -the: control of NYME andare: not
aintainad by NYMP dnd, therafors, NYMP shali not be responsible for any:
shuipment failure. which prevents . ransmission” signals: from. reaching: the:
central office rmonioring mmrordmages'mg tharafiom.

Liessee agrees fo fumish NYMP wih a wittten Jist of names-and telephone’
nmbers of thosé. persons Lesseé wishes 1o receive notification of aterm
signals. NlmangesandmvismnssmllbeswphﬂthYMmeﬂw--
L&se&auﬂ'mizm NYMPmamhem&oEpandmeordmm
aMming:
wmwwwmuymmmdmwmsym
Horns, Snenings of ¢iosings urrs-pmgmmsymﬁmm
Lessee shall nay NYMP $50.00 for gaoh such servics:

7. GUARD RESPONSE: I guard réspohise mspedﬁadundamasmedwecf'

installation:as a service fo-be provided; upan receipt o a burgiar alarm signal;
NmPerwssubwnhamrmﬁassoonasmaybemmEWidoneq
""'_ofitsguardsmmeiesseesmm “The:guard - shall wait up o 15

dewmmmemumofhehumﬁammm

anysemoehlhesmmyaqumwt_: sha e 1
shationed at lessae'’s pramises for more than__15 minufssaﬂar his h\iﬁaiarmal

meguardmaynotbeaﬂabornmynothawsmentm=- :s6cure the.
and put sams i working:

premisis or repair: the secaity sguipmant systern

IfmeumWhmﬁmﬁwwmmammwmm
. mmutes.-and-m.hasmentpummelmprwidewd\m
NYIP viakes no ‘Blch repesentation that e personnel will ba available,.
M'enl&ssaeagmes iy NYIP $95.00 per hour plus-tax for such:seevice,
Lesses agrees - confim harequusthYMP o provide exdended guand
swmbysandingate&egzm 3 NYMP gt ther timie réquest i8 made and
VYM 0 _ mmmww&mm 1% minutes by
telegram by ‘Westem, Union.or Talefax. “In the event NYMP résponds to o
false alarm: condifion occasinhed by | Lmae'snogﬁgmce Lesses shall pay
NYMP §95.00 for each such response.

8. LESSEE'S CARE OF EGUIPKMENT: REPAIRS AND ADDITIONS: Lssses
mnotmmwm.mmmemmmm
equipmant system. The equipment shall remain in ‘the same-lccation as
mnstalled and Lessse agrees to. bear the cost of repairs, replacement,
m&oc‘aﬁo" oradd‘:ﬁonsbﬁmsysmmmademsmyasamsuhofaw

diear.mwh f__evantmpairmmpimwtéhaﬂbemadehy
NYMPwsmnaédsﬁmmlmarge

9. ALTERATION OF PREMISES FOR INSTALLATION: NYMP ig authorized
i make preparalions such'as diling holes, diving nalls! maidng attachments
ot doing: any other thing: necessary. In: NYM

shall: notbe
satuty; equipm
premiises,. 1fmh thani.assae au&mesﬂ-neiustauahonoimesawﬁty
equipment systelp airiger thia terms of this agreemsat.

18, LESSEE'S DUTY O SUPPLY ELECTRIC AND TELEP!'IONE
\ B ‘o fumish, ‘at Lessee's: ammse all: 110 Volt AC

- alant, _dﬁmednacessarybyNYMPhitssoiedWa
NYMP does not recammmd Vo

, ko dapariment personnel or |esses to amive. at’
§ 5 ndtf parmitted by the police shall assist in:meking a:search »af}

mememmmsmmmmm’

P's ‘sole discretion for ‘the
mstallahon and sewica af the sewr!ty aqaipmem systern; and NYMP shal! nat:

1. DELAY-IN INSTALLATION: NYMP:shall not-be liable for any darage
of loss su b by Lessee: @s a resull. of delay in installation of
qaiprient fallire, or for Interruplion.of service: due lp-slechic
fsﬂum, strikgs, ‘walk-Outs, war, acts of God, or other causes, Indluding
NYMP's. nagﬁgem:e n. the pettormance of H98 agreément, and Leidee’
shall.not be relieved from paymenits, due untler this. agreement for such
peviod.

12, TESTING ARD:SERVICE OF SECURIT‘:’ EQUIPMENT SYSTEM: The
‘parties isratn aghed thatthe security eguipment system, once installed, is:in
‘memumwssﬁsmarﬁmn&dufmewssae and 1L is Lessee’s.sole.
responsinility &0 56t the on &f thia:secunty saliprent sysiem and o
.m&nyﬂﬂan«t&agiﬁt:smnwdofrapaw NYMPshall not be required o’

-service ‘the “secudty sauiknent system. unless ithas. received wiitten notics

from Lessse, and upen such notice, NYMP shall service e equipment i the

best of its. ability within 36 hours, exdusive'of Satuday, Sunday and legat

holidays, dunngﬂmbusinesshmrsnfaam and 5 pami, Moriday through.

Friday.

tn-ife event Lestee complies with the tams of this agmemmtancf NYMP

faits O répair the equibment within 36-hours after notice s given, -excluding
. and legal-holidays, Lessae agrees to'send witteli notice

Saturdays, ; !
matmesmﬂyaqupmmmmismneeddmwmmhﬁ?bywﬁﬁed
‘or regisiorod ‘mail, ratum receipt requested.  If NYMP falis 1. repalr the
securty equipment systam within 48 hours after recaint of sald writlen netice;
Lessaashaxmbeobhgamdmpaymyammmthrswceﬁnmdatem
lsigwen unﬁmemtyeq:ﬁpmentswmtsresmm

NYMP, svidencing fat service was.réx uesteﬁby;,assee

13, LESSEE T INSURE'SECURITY EQUIPHENT: Lessse shall nsiire.

NYMP's. secufity: squipmant against fire:and casually and Lesses.agrees to
.meNYMPmsad:nsuraneepoﬁcyas'bsspayea tom.eemofme

for y_bssmsmadbyﬁrenrmuaityandﬁwmstofmdamm"
; : % Nnhmﬁtsmnd&ng the- comﬁ_hr;n_af

~paymentsiwﬂmhwn ofhs'agrmmtmmnoﬁsawrradu’chon

14.INSURANCE.. The: Lessee: shall maintsin. 4 palicy of ‘public’ tabiity,.
_property damags; burglery:and thef insurance: under which NYMP Js named
as-additional insired, and under which the insurer agrees:to indemnify ‘and
holkd NYMP hamless from and against sl costs, expsnses: including,
msmwmmmwuwmwmwm_
] damages z__;miqg-'mder this agmammt. mduxﬁng ot mtlimlmd

ormsn.mad

5. ASSIGN“ENTS!WHVER OF ‘SUBROGATION RIGHTS: Lesses shall
m!be pmiﬁed&mﬁmwmmmm cmsemofNYMP

: : sudxassmment. mon
its behalf and any mstratics: Eatriol wBives any right of subjogabion Lasgan's’
nsursnce camier may offiersise: have agamst NYMP of NYMPS.
subcontracions arising -oul’ of this.agrsement o the” relation’: of the- parties:
hereto,

16. INDEMNITY: Lessee agrees to and shali indemnify and hold harmieds.
NYMP, its empioyees. agents. and subcontractors; fom and agalnst all
claims, lawsuits,  incuding reasonable atiomeys! fees, and losses: asserted.
against. snd alleged ‘o be caused by NYMP's performence, neglipent
pedarmiance or failure 1o perform. its obligations. under this: agresment.
Pamesagmethattmrearenoﬁmdpanybmeﬁdamsofﬂﬂsmct

17; REMOVAL OF SECURITY EQUIPRMENT BYSTEM: Upon termination of
this agreement NYMP shall ba permittsd to remiotely delste programming
and zlowed awessmkassae‘spmmises o reimove the securily equipment
system
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18. LEGAL ACTION The patties agres thal due to the nature of fhe
sarvices to-tie provided. by NYMP -t payments to be made by Lessee for
thie temy of this agresment are an integral part of NYMP's' anticipated
profits, -and in the evant of Lessee's: bramch of thig agresment it would be
difficul! if not impossible to'reasenably estimate NYMP's achial détitages.
Theteforg, itr the event ep's defaut of this agreement Lessoe shall
pay o NYMP B0%:of We baiancs cue for the tenn of this agreemenit:as
fiquideted damages, Additionally, it We event ¢f Lessee's breach of ‘this
agresment NYMP may, ot it option; either remiova ifs: equipkment or deem
sarme: 5oid 1o Lessse for 80% the:amount specified as. the valveof the
eqmpmant.
The parties walve gial by jurvin any acticn between them.in ény action
commenced by NYMP against Lesses, Lessee shall not be permitted 16
interpose any oountemlatm, Any actio by'Lessaa agamst FYMP st !;g
' o Shal

provisions Bf this agn‘mm'ant Any other acﬁoh:mat Legses may. iiaw or
bring sgainst NYMP i respact to-ofhar services. rendersd in’ connection
wum ﬁ11s agreement shall be: deemad to have marg_ad n ang be restncmd

imgatmn ‘betweth, the parhas Lesges shall pay NYMPs legal
actionior disputs beiween the patties; mciud:ng issyes of arb!tmbllity hai!_
#tthe:oplion of either party, be deterinined by arbiiration administered by
the Natignal Arbitration Association Urider Its:Commardial Arbltratiori Rules.
www natarbi.com.

-

18, ADD!‘HONAL PAYMENTS In addition to the paymm!s et forth herein;
Lesseeagreestobe hablefnrand paytoNYMP anymse _sal&s 'pmvpaﬁyk

d:argas amposed by any mumupauty. mduding [ ;
out ofthe atain gystent o NYMP's services redated” therets, em:iuding ‘sales
crincome tax; Fany.

21. NYME'S RIGHT TO SUBCONTRACT SPECIAL SERVICES:. Lessee:

‘agjrees that NYMP is authorzed andpmniﬁadbs@mnﬁadanymmm
bepwwdedhyNYMPmM&dpamwmmaybekﬁmﬁwtanWP ang
8 Sustained by Lesses by
wimtsoevercausadbyme
y lhose ;;aragraphs rolamfg désdalmernf warrenes,

; Eabiiny wenforimnagﬁgmea &nmﬂunefkdﬂﬁyandm

assigriae -.subooﬁiramfs and mmumaatm centers of NYMP

22, NOWARRANTIES OR REPRE&ENTA“D&S LESSEE'S EXCLUSIVE
REMEDY: NYMP doss hot répresent nor veitrant that the seauity equipment
sysler will pravent any: loss, da__agaortrqmympersmorpmperty by
reasan of burglary, theft, hoid-up, fie or other cause, or that ‘the secunity
-aqurpment systern will in. ati cases: provide tie protection for which It is

ed . scknowiedpes thet NYMP ig:notan insurer, and
:lhat Lassep assumias all:nisk for loss.or darnage o Lessed's premises.or fis
conients:  NYMP. has made no representations o warrsnties. -and hershy:
disclaims: any wananty -of merdmmahﬁity or:firvess for vy particiar use.
Lessee's exciusive remedy for NYMP's defaull hereuindet is to Fguirs NYMP!
1o repair o rebiace, at NYMP's oplion, any equipment oF part of the:security
eguipmant systermn which I hon-operational.

23. EXCULPATORY CLAUSE: The paties agre that NYMP is not.an
msurerandna;mcoveragezsoﬁemdhemm Lessee's payments to
NYMP- gre for the' ‘instaliaton, rental and ‘servigs of & sacutity eouipment
mrgmdmreduceceﬁammksofbss though' NYMP does not
tee ‘that nio' ioss wil-occur. NYNP 18 riof assurniiig Rability and
I _shaﬂnutbeliabiehLmeeform!ouordamagessustamedby
Lessee as a rasult.of burglary; theft: hold-up, fire; smoke, eqitsment faiure,
or: myomarmuaawham‘mr Tegariiess ufmﬁaerornatsud‘tiossm
_damage was caused by o cotitibuted to by NYMP's hegiigent: performance
Ioamy degree. of failure 1" perfoim asny: obhgaﬂon Lessee reledfes NYMP
friom any chairtis for contriputior: or indemnity.

24, LIM!TATTON OF LIABIITY:  The parties agree that the seoutity
-eqgiipment system s not. designed or puarsntesd. to-prevent any.loss: by

theft and other llegsi acts of third partied, of loss by fire, smoke;
ot any:bther cause, ‘I notwithstanding the tems of this bgreement,
there houk) srise By fiabiity on the part of NYMP as a result of burgiary,

: naasm:ay:X. /Ll

thefl, hold-up; fire;, smoke; eqiipment failure; or ahy other cause whatsoevet,
ragardlecs ‘of whsther or not such oss, damags, 'of personat’ injury was

caimed byormnmbumdtobyNYMP‘s negﬁgencebanydegreeorfaﬂurem-

taguat oogix

{6) f#imes: the matithly- payment paid by me l.msee m NYMP at the time such.

fablity is fixed, of to e ‘Sin of $250.00, whichever is gresier. If Leases
wighes 15.increase NYMP's maxisitem: smoiint of such kmitation of iability,
Lesseo may, 95 a matierof dght, 4t ary lime; by Biefng into'a. supplemental
Bgreemettt; obain forn: NYMP o higher limit by payibg an additional ameunt
consohant Wiy the ‘ricrease of Sabillty: This.shall not be' constryed as
insurance coverade.

25, WFUCMGDMWENTS -Should fiers anse any confict between
this asreement and Lessee's: purchasé order of iher: ‘document,. this
~ag~aemmtwﬂ!govan wha&mrsudwpmmmwﬁowmantmpnmto

ont ‘misammtamtmatmﬂwemmmssuasam

raqmments ragarding méofpiﬁmcﬁm prowdedfurmﬂﬂsagmement

26, FULL AGREEHENTISEVERABILITY.. This agrsement constiuies the
hﬂlundetslanding dmmmdnmynmbemmdsqwmﬁgdm

compty with Undereniers ‘Laboratnry Inc. requinerments. mgarding ita:ﬁs of
pmted:on pmwded for i ﬂ’us agreement. .

Bﬂd(upmﬁ;ewentoftaeptmeﬁhefaltumorMTwoWayvme ::
-'Veﬁﬁmﬁonandlesseesdetammaﬂanwtmtake#wsesemmm.

.basedsoialyupmmmetary ncesmmesesmﬁ'

‘requested are avallable:

- NOTICETO THE ESSEE ) DO NOT SIGN THIS LEASE BEFORE YOU |

FILLEED N (2) YOU H.AV‘E THE RIGHT 7O GET A FILLED-IN COPY OF
THIS LEASE. THE LESSEE STATES THAT HE HAS'READ ALL SIDES
OF THIS'LEASE AND THAT HE HAS BEEN GIVEN A FILLED-IN COPY.
OF THE LEASE AT THE TIME HE SIGNS 1T, JF THE LESSEE BELIEVES
ANY PROMISES OF: AGREEMENTS WERE MADE 8y NYMP OR-ANY -
OF TS EMPLE)YEES THAT-ARE NOT SET FORTH N THIS LEASE; THE -
LEESEE SHOULD NOT SIGN THIS LEASE

“The undérsigned persorially guaranises
Lesses's petformancs of this agréement.

X

Print Name as Above.
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NASSAU Index No. Year
NYMP ACQUISITION, LLC as acquirer of substantially all of the assets of
NEW YORK MERCHANTS PROTECTIVE CO., INC.,
Plamtiff,
-against -
33 UNION SQUARE WEST, INC. d/b/a UNION SQUARE WINE & SPIRIT and UNION
SQUARE WINES & SPIRITS, and “XYZ CORP.”,
Defendants,
\_ J
I N

SUMMONS AND VERIFIED COMPLAINT

CERTILMAN BA ADLER & HyMAN, LLP
Attorney(s} for Iﬁllzznﬁj}E

Office and Post Office Address, Telephone

90 MERRICK AVENUE, 8TH FLOOR
EAST MEADOW, NEW YORK 11554
(516) 296-7000
FAX (518) 2967111

To To the best of the undersigned’s knowledge,
information and belief, formed after an inquiry
reasonable under the circumstances, the within
documents and contentions contained kerein are
not frivelouns as defined in 22 NYCRR 130-1.1-a.

Atorney(sy for
\ vy

,"
PLEASE TAKE NOTICE:
[] NOTICE OF ENTRY

that the within is a (certified) true copy of a
duly entered in the office of the clerk of the within named court on

D NOTICE OF SETTLEMENT

that an order
will be presented for settlement to the HON, of which the within is a true copy
within named Court, at one of the judges of the
on

at M.

Dated,

Yours, etc. .
2565004.1

CERTILMAN BALIN ADLER & HYMAN, LLP




